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Arizona Voice for Crime Victims, Inc. (AVCV) is an Arizona nonprofit corporation that works to promote and protect crime victims' interests throughout the criminal justice process. To achieve these goals, AVCV empowers victims of crime through legal advocacy and social services. AVCV also provides continuing legal education to the judiciary, lawyers, and law enforcement.
AVCV seeks to foster a fair justice system that (1) provides crime victims with resources and information to help them seek immediate crisis intervention; (2) informs crime victims of their rights under the laws of the United States and Arizona; (3) ensures that crime victims fully understand those rights; and (4) promotes meaningful ways for crime victims to enforce their rights, including through direct legal representation.
Memory of Victims Everywhere to Rescue Justice (MOVE) was founded in California in 1988 by Gary and Collene Campbell to fight for justice and rights for all crime victims. The Campbells' son, Scott, was brutally murdered at the age of 27 when he was lured onto a Cessna airplane by a high school friend, flown out to sea, beaten, and thrown overboard in an apparent robbery attempt.
Since its founding, MOVE has been a national leader in calling for the ii enactment of constitutional rights for crime victims and for the vigorous enforcement of criminal laws to keep our communities and people safe.
The National Crime Victim Law Institute (NCVLI) is a nonprofit educational organization located at Lewis & Clark Law School in Portland, Oregon. NCVLI's mission is to actively promote balance and fairness in the justice system through crime victim-centered legal advocacy, education, and resource sharing. NCVLI accomplishes its mission through education and training; technical assistance to attorneys; promotion of the National Alliance of Victims' Rights Attorneys; research and analysis of developments in crime victim law; and provision of information on crime victim law to crime victims and other members of the public. In addition, NCVLI actively participates as amicus curiae in cases across the Nation that involve crime victims' rights.
Amici have a keen interest in ensuring that courts have the benefit of information and policy insights as they perform the difficult task of safeguarding the rights of the accused while also vindicating the rights of crime victims-not to mention protecting the wider community.
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brutally murdered at the age of 27 when he was lured onto a Cessna airplane by a high school friend, flown out to sea, beaten, and thrown overboard. Since its founding, MOVE has been a national leader in calling for the enactment of constitutional rights for crime victims and for the vigorous enforcement of criminal laws to keep our communities and people safe.
Amici have a keen interest in ensuring that courts have the information and policy insights needed to safeguard the constitutional rights of the accused while vindicating the rights of crime victims-not to mention protecting the wider community. Nothing in the Constitution prohibits the States from empowering courts to protect crime victims by denying bail when-as determined by a court after a full and fair adversarial process-the proof is evident that a defendant committed a sexually violent offense. This Court's intervention is sorely needed to ensure that when, as here, States act well within the Constitution to protect crime victims and keep communities safe, courts are not permitted to improperly thwart those efforts. Arizonans approved Proposition 103 "both to ensure that sexual predators facing potential life sentences would be present for trial and to keep 'rapists and child molesters' from endangering others while awaiting trial." Pet. App. 9. As one legislator explained, "'sexual predators * * * know they could be facing lifetime incarceration ' and therefore 'ha[ve] no incentive to ever return' to court, making Proposition 103 necessary to 'keep dangerous sexual predators off our streets.'" Pet. App. 9 (alterations in original). Proposition 103 was adopted "to 'prevent the worst sexual predators from jumping bail or even simply walking our neighborhoods,' stopping 'rapists and child molesters' from reoffending, and treating 'bail for rapists and child molesters * * * like bail for murderers.'" Pet. App. 9-10 (alterations in original).
STATEMENT
By denying bail when-as determined by a court after an adversarial proceeding-the proof is evident that a defendant committed a sexually violent offense, Proposition 103 helps ensure that victims of sexual assault receive the full panoply of protections they are guaranteed by the Arizona constitutionincluding the right to be "treated with fairness, respect, and dignity" and to be "free from intimidation, harassment, or abuse, throughout the criminal justice process." Ariz. Const. art. II, § 2.1(A)(1). 2 2. Respondent Guy James Goodman-after being confronted with DNA evidence-pleaded guilty to sexual assault for creeping into his victim's bedroom, crawling into bed with her, pulling down her underwear, and penetrating her with his fingers. Pet. App. 5-6, 88.
Just before his arrest, the Arizona Supreme Court held that Proposition 103 could not be constitutionally applied to defendants charged with sexual conduct with a minor. Simpson v. Miller, 387 P.3d 1270 (Ariz. 2017) , cert. denied sub nom. Arizona v. Martinez, 138 S. Ct. 146 (2017) . The court held that criminal sexual conduct with a minor was not a sufficient proxy for future dangerousness because, in addition to criminalizing the defendant's conductmolesting children under fifteen when he was in his twenties and thirties-the statute also arguably criminalized consensual sex between teenagers. Id. at 1278.
Relying on Simpson, the trial court in the instant case ruled that Goodman was entitled to bond. Even though the proof was evident that Goodman sexually assaulted the victim, the court concluded that the State failed to prove he presented "a substantial danger to other persons or the community." Pet. App. 84.
The court of appeals reversed, holding that "[s]exual assault remains a non-bailable offense." Pet. App. 76. Unlike sexual conduct with a minor, which encompasses statutory rape, "the nonconsensual nature of [sexual assault] fulfills the requirement for finding inherent dangerousness." Pet. App. 81.
3. In a sharply divided 4-3 decision, the Arizona Supreme Court reversed, ruling that data regarding sex offenders' high "post-conviction recidivism rates do not inherently demonstrate that a person charged with sexual assault will likely commit another sexual assault if released pending trial." Pet. App. 16 (em-phasis added); see also Pet. App. 13 (requiring proof "that most persons charged with sexual assault, or even a significant number, would likely commit another sexual assault or otherwise dangerous crime pending trial if released on bail"). The court brushed aside the risk that someone potentially facing life imprisonment, involuntary commitment, and lifetime registration as a sex offender inherently poses a flight risk because not all offenders will face such dire consequences. Pet. App. 11.
4. Justice Clint Bolick-author of the Simpson majority opinion-dissented, joined by two other justices. His dissent emphasized that "sexual assault is by definition a uniquely horrific act, in which a person's most intimate parts are violated through force, coercion, or deception." Pet. App. 24. He would have held that Proposition 103 withstands scrutiny because this Court has made clear that "a state may categorically regulate sex offenders as a class for public safety purposes, both because of the uniquely horrific nature of the crimes and sex offenders' propensity for recidivism." Pet. App. 26-27 (citing Smith v. Doe, 538 U.S. 84 (2003) 
SUMMARY OF ARGUMENT
As this Court recognized in Smith v. Doe, releasing sex offenders pending trial presents a substantial danger to the community because the "risk of recidivism posed by sex offenders is 'frightening and high.'" 538 U.S. 84, 103 (2003) ("high rate of recidivism among convicted sex offenders" means they pose risk of future "dangerousness as a class"). When "sex offenders reenter society, they are much more likely than any other type of offender to be rearrested for a new rape or sexual assault." McKune v. Lile, 536 U.S. 24, 32 (2002) (plurality) ("Sex offenders are a serious threat in this Nation."); see also United States v. Kebodeaux, 570 U.S. 387, 395-96 (2013) ("recidivism rates among sex offenders are higher than the average for other types of criminals").
The damage inflicted when sex offenders reoffend is drastic and severe-for both victims and their communities. "Sexual assault is by definition an extremely dangerous crime." Pet. App. 23 (Bolick, J., dissenting). As this Court has explained, sexual assault "is highly reprehensible, both in a moral sense and in its almost total contempt for the personal integrity and autonomy" of the victim-"[s]hort of homicide, it is the 'ultimate violation of self. '" Coker v. Georgia, 433 U.S. 584, 597-98 (1977) ; see also Pet. App. 11 (majority) ("sexual assault is a deplorable crime that endangers and dehumanizes victims").
Because the punishment should fit the crime, the consequences of a sexual assault conviction are (or at least strive to be) as drastic and severe as the harm inflicted on victims and communities. Convicted sex offenders face not only potentially lengthy prison sentences, but also the possibility of indefinite involuntary commitment after completing that sentence. E.g., Ariz. Rev. Stat. Even after their release from state custody, sex offenders face serious collateral consequences of their conviction-in particular, having to register as a convicted sex offender and comply with the attendant regulatory schemes. E.g., Ariz. Rev. Stat. § 13-3821 et seq.
As several members of this Court have noted, registering as a sex offender entails numerous, lifelong social, economic, and psychological consequences. See, e.g., Smith, 538 U.S. at 99 (describing "the attendant humiliation" and "public shame" that are "collateral consequence[s]" of registration); id. at 109 & n.* (Souter, J., concurring) (describing "the severity of the burdens imposed * * * such as exclusion from jobs or housing, harassment, and physical harm"); id. at 112 (Stevens, J., dissenting) ("It is also clear beyond peradventure that these unique [registration and reporting] consequences of conviction of a sex offense are punitive."); id. at 115-16 (Ginsburg, J., joined by Breyer, J., dissenting) (registration "resemble[s] historically common forms of punishment" and is "punitive in effect").
As a result of these exceedingly serious consequences, releasing sex offenders pending trial presents a substantial danger to the community not only because the "risk of recidivism posed by sex offenders is 'frightening and high,'" Smith, 538 U.S. at 103 (majority), but also because the risk of sex offenders fleeing justice is equally high. To address these serious public policy and criminal justice concerns, States across the Nation have taken steps to ensure that sex offenders are brought to justice, victims are protected, and communities are safeguarded.
At issue in this case is one such measuredenying bail in sexual assault cases once a court is satisfied, after a full adversarial hearing, that the "proof" of sexual assault "is evident or the presumption great." Ariz. Const. art. II, § 22(A)(1); Ariz. Rev. Stat. § 13-3961(A)(2).
As the State has ably demonstrated in its petition (at 11-16), the conclusion of the court below that this measured, common-sense approach violates due process cannot be reconciled with this Court's cases, which have made clear that the Constitution does not prohibit denying bail to defendants who present (1) "a continuing danger to the community" or (2) "a risk of flight." United States v. Salerno, 481 U.S. 739, 749 (1987) . Nor does the Constitution prohibit categorically denying bail based on the nature of the charged offense. Id. at 753-54. Indeed, thirty-four states categorically deny bail to persons charged with capital offenses, murder, specified sex offenses, or offenses punishable by life imprisonment. 3 Re-view is needed to resolve the conflict the decision below creates with this Court's precedent on an exceedingly important issue of constitutional law that affects the criminal justice system, crime victims, and community safety in States across the Nation. This Court's review is especially needed because of the exceedingly serious implications for victims and their communities if the judgment below is permitted to stand. Given sex offenders' frighteningly high recidivism rates, and the life-altering harm suffered by their victims, Arizona's legislature was entirely reasonable when it opted to categorically deny bail to sexual-assault defendants on the ground that sexual assault is an adequate proxy for future dangerousness-and to build in procedural protections that go above and beyond in ensuring due process. The Constitution does not prohibit States like Arizona and others from taking these steps to ensure sex offenders are brought to justice, victims are protected, and communities are safeguarded.
ARGUMENT I. SEXUAL ASSAULT IS A SUFFICIENT PROXY FOR FUTURE DANGEROUSNESS.
It is well established that government has a "legitimate and compelling * * * interest in preventing crime by arrestees." Salerno, 481 U.S. at 749. Accordingly, a State can categorically deny bail based on the charged offense if it can show that defendants charged with that offense categorically present "a continuing danger to the community." Ibid. Arizona has made its task even easier by limiting the denial of bail to those cases in which a court finds the "proof is evident or the presumption great" that the defendant committed the charged offense.
As over 80 percent of Arizona's electorate recognized in approving Proposition 103, sexual assault is precisely such a crime. Sex offenders have such a "high rate of recidivism" that they present a "substantial risk" of future "dangerousness as a class." Smith, 538 U.S. at 103. And the magnitude of the harm inflicted by these particularly heinous crimes further compels the conclusion that sex offenders categorically present a danger to the community-a danger that justifies their incapacitation pending trial, at least where the proof of their guilt is evident.
A. Sex Offenders Reoffend At Alarmingly
High Rates.
A substantial body of academic literature, supported by data collected by the U.S. Department of Justice, confirms that sex offenders reoffend at extremely high rates-regardless of how reoffending is defined (convictions versus arrests), and regardless of subsequent offense-be it another sex crime, a dif- Tables 2 (DOJ 2016) , https://www.bjs.gov/ content/pub/pdf/rprts05p0510_st.pdf; see also Langan et al., Recidivism of Sex Offenders at 34 (17 percent of sex offenders rearrested for violent offenses within three years of release).
Sex Offender Recidivism at 108 (although murder and kidnapping are not inherently sexual, "when perpetrated by sex offenders, [they are] usually sexually motivated").
Further giving credence to Arizonans' concern about sexual-assault defendants "endangering others while awaiting trial," Pet. App. 9, a Department of Justice study found that a significant number of sex offenders-14 percent-not only reoffend, but also do so while out on bail. Brian A. Reaves, Felony Defendants in Large Urban Counties, 2009 -Statistical Tables 15, 17, 20-21 (DOJ 2013 , https://www.bjs .gov/content/pub/pdf/fdluc09.pdf (52 percent of sexualassault defendants were released pending trial). 5 By comparison, none of the murder defendants who were released pending trial were rearrested. Ibid. (noting that 18 percent of murder defendants were released pending trial); see also Thomas H. Cohen & Tracey Kyckelhahn, Felony Defendants in Large Urban Counties, 2006 9 (DOJ 2010 , https://www.bjs .gov/content/pub/pdf/fdluc06.pdf (reporting similar statistics three years earlier-9 percent of released rapists were rearrested before trial; no released murderer was). 6 And it is well established that 5 This study defines rape consistent with Arizona's definition of sexual assault. Compare id. at 34, with Ariz. Rev. Stat. § § 13-1406(A), -1401(A)(4).
6 Even these already high recidivism rates "are underestimates of the true reoffense rates" for at least two reasons. Przybylski, Adult Sex Offender Recidivism at 108-09. First, no study purports to identify every time a sex offender reoffends, which would be all but impossible. Instead, studies rely on officially recorded metrics, like subsequent arrests. Ibid. ("Because these official statistics reflect only offenses that come to the attention of authorities, they are a diluted measure of reoffending."). Second, sex crimes themselves are significantly underreported, with studies finding that fewer than one-third of victims contact the police. See ibid.; Rachel E. Morgan & Grace Kena, Criminal Victimization, 2016 7 (DOJ 2017 , https://www .bjs.gov/content/pub/pdf/cv16.pdf (23 percent of rapes and sexu-States can categorically deny bail to murder defendants. Salerno, 481 U.S. at 753; Carlson v. Landon, 342 U. S.524, 545-46 (1952) .
Given the breadth of academic literature and Department of Justice studies further demonstrating "that recidivism rates among sex offenders are higher than the average for other types of criminals," Kebodeaux, 570 U.S. at 395-96 (citing studies), it is hardly surprising that this Court has repeatedly recognized that releasing sex offenders into the community is a perilous gamble. See Smith, 538 U.S. at 103 (noting the "dangerousness" of sex offenders "as a class" due to their "frightening and high" recidivism rates). Indeed, when "convicted sex offenders reenter society, they are much more likely than any other type of offender to be rearrested for a new rape or sexual assault." McKune, 536 U.S. at 33.
B. The Harm Threatened By Sex-Offender
Recidivism Is Particularly Heinous And Damaging To Victims And Communities.
Sexual assault "is a deplorable crime that endangers and dehumanizes victims." Pet. App. 11. "Short of homicide, it is the 'ultimate violation of self.'" Coker, 433 U.S. at 597. The Arizona electorate did not run afoul of due process by deciding that to allow a sexual-assault defendant-whose proof of guilt is evident, as established by a court after an adversarial proceeding-to remain free pending trial presents al assaults reported to police); see also Michael Planty et al., Female Victims of Sexual Violence, 1994 6 (DOJ 2013 , https://www.bjs.gov/content/pub/pdf/fvsv9410.pdf (slightly more than one-third of rapes and sexual assaults reported). a substantial risk of imposing further harm on both the victim and the community as a whole.
The harm inflicted by sex offenders extends well beyond the over 320,000 annual victims of sexual assault.
Because sexual assault "undermines the community's sense of security, there is public injury as well." Id. at 598. In short, "sexual violence tears at the fabric of community well-being." Nat'l Sexual Violence Res. Ctr., Impact of Sexual Violence: Fact Sheet 2 (2010), http://www.nsvrc.org/sites/default/ files/NSVRC_Publicication_Factsheet_Impact-of-sexual -violence.pdf.
In recognition of the catastrophic harms they cause, this Court has stated-in no uncertain terms-that "[s]ex offenders are a serious threat in this Nation. " Conn. Dep't of Pub. Safety v. Doe, 538 U.S. 1, 3 (2003) (quoting McKune, 536 U.S. at 32). When "sex offenders reenter society, they are much more likely than any other type of offender to be rearrested for a new rape or sexual assault. " Packingham v. North Carolina, 137 S. Ct. 1730 , 1739 (2017 (quoting McKune, 536 U.S. at 33). Indeed, sex offenders' "deliberate viciousness * * * may be greater than that of the murderer"-especially when one considers the victims who are left "so grievously injured physically or psychologically that life is beyond repair." Coker, 433 U.S. at 603 (Powell, J., concurring in part and dissenting in part).
Given sex offenders' alarmingly high recidivism rates-and the profound harm suffered by victims and communities-Arizona's electorate acted well within the bounds of due process when it opted to categorically deny bail to sexual-assault defendants on the ground that sexual assault is an adequate proxy for future dangerousness (after judicial proceedings to determine that the proof of assault is evident). Further, by keeping dangerous criminals incapacitated pending trial, Proposition 103 also vindicates the state-constitutionally protected rights of victims to be free from intimidation, harassment, and abuse while the criminal trial proceeds. And because Proposition 103 only applies if a court-after a full adversarial hearing-finds that the proof of the defendant's guilt is evident, it goes above and beyond the demands of due process.
II. DEFENDANTS FACING SEXUAL ASSAULT CHARGES PRESENT SERIOUS FLIGHT RISKS.
In addition to presenting a danger to the community, "an arrestee may be incarcerated until trial if he presents a risk of flight." Salerno, 481 U.S. at 749 (citing Bell v. Wolfish, 441 U.S. 520, 534 (1979)). As a matter of common sense and human nature, the more severe the potential punishment, the higher the risk that a defendant will flee rather than face trial. Sexual-assault convictions certainly raise the specter of severe punishments-especially considering not only the possibility of a lengthy prison sentence, but also the serious collateral consequences, including involuntary commitment and sex-offender registration.
The punishment for sexual assault in Arizona, as in many States, "ranges from 5.25 years' imprisonment to life imprisonment." Pet. App. 11. See Ariz. Rev. Stat. § 13-1406(B) (no "suspension of sentence, probation, pardon or release from confinement * * * until the sentence imposed by the court has been served"); see also Ariz. Rev. Stat. § 13-1406(D) ("if the sexual assault involved the intentional or knowing infliction of serious physical injury, the person may be sentenced to life imprisonment"). 7 In addition to lengthy prison sentences, sexual assault convictions are accompanied by severe collateral consequences-involuntary civil commitment and sex-offender registration-each of which is sufficient to justify categorically denying bail based on flight risk. Rev. 531, 532 (2007) (collecting studies). As this Court has recognized, these collateral consequences include "humiliation" and "public shame." See Smith, 538 U.S. at 99. They also include "exclusion from jobs or housing, harassment, and physical harm," id. at 109 & n.* (Souter, J., concurring), and "severe stigma." Id. at 111 (Stevens, J., dissenting); see also id. at 115-16 (Ginsburg, J., joined by Breyer, J., dissenting) (registration "calls to mind shaming punishments once used to mark an offender as someone to be shunned").
In sum, while the lengthy sentences for sexual assault alone create a significant, well-recognized flight risk, when considered in tandem with the potential for indefinite involuntary commitment and a lifelong registration requirement, it becomes even clearer that categorically denying bail for defendants facing trial for sexual assault is amply justified by the risk that they will flee rather than face justice. * * * Measures like Proposition 103 protect victims' rights, bring offenders to justice, and safeguard communities. They do not offend due process, because the high risk that a sex offender will reoffend, § § 40-39-207(g) (1) (B) , -202(31)(B); Wis. Stat. § § 301.45, 940.225 (2); Wyo. Stat. § § 7-19-302, -304. combined with the devastating harm to victims and communities and the high risk of flight, justifies the determination that-certainly where the proof is evident or presumption great-defendants charged with sexual assault are categorically ineligible for bail. If permitted to stand, the decision below will deprive the States of a badly needed tool for keeping sexual assault victims and communities safe. Because nothing in the Constitution requires-much less permits-that untoward result, the petition should be granted and the judgment reversed.
